
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



178 CRAIN v. McGOON. 

test. It is this feature which, running Enough has been said to show that, 
through this class of cases, harmonizes in this view of the cases themselves, 
them with the rule, and distinguishes and in view of the further fact that they 
them fromthe principal case. These cases are immensely outnumbered and out- 
are : Whitehouse v. Frost, 12 East 614 weighted, they offer no obstacle to the 
(1810) ; Kimberly v. Patchin, 19 N. Y. operation of an established rule of law, 
330 (1859) ; Cashing v. Breed, 14 Allen even if such rule were, as the court con- 
376 (1S67) ; Woodbury v. Coventry, 2 H. sider it, an artificial rule of custom and 
& C. 164; Knights v. Wiffin, Law Rep. convenience; while, if we adopt those 
5 Q. B. 660. It is customary to include, views of the nature of that rule which 
among these cases, several which have seem to have been entertained by the 
been repeatedly discriminated as having court below, the rule will be found to 
been decided upon entirely different harmonize all the cases — except Hires 
questions. v. Hurff. C. G. G. 



Supreme Court of Illinois. 
J. A. CRAIN et al. v. RICHARD H. McGOON et al. 

A tender after default does not discharge the lien of a mortgage, although suffi- 
cient in amount. Where a tender is made after the day it should be kept good. 

A. executed a deed of trust in the nature of a mortgage to secure the payment 
of a promissory note for $2000, made the same day, and payable one year from 
date, upon the order of B., more than a year afterwards. 

A. tendered B. $2000 in "greenbacks" and $40 in gold, which was the full 
amount then due. The tender was refused and not thereafter kept good. Held, 
that the tender should have been kept good in order to discharge the mortgage. 

On the 10th of December 1855, one Martin, complainant's in- 
testate, being indebted to McG-oon, as evidenced by his promissory 
note of that date, payable one year after date, for $2000, money 
loaned, with interest at the rate of ten per cent, per annum, exe- 
cuted his deed of trust, in the nature of a mortgage on certain real 
estate, to secure the payment thereof. Some payments of interest 
having been made, but the principal of the note, and a part of the 
interest remaining unpaid, on or about the 1st of March 1863, 
Martin tendered to McGoon, as the amount then due on the note, 
$2000 in legal tender and $40 in gold, which McGoon declined 
to accept. 

Early in the year 1866 the trustee in the deed of trust, at the 
request of McGoon, advertised the property for sale, for the purpose 
of satisfying the amount claimed to be due on the note. 

Thereupon, on the 27th of February 1866, appellants filed their 
bill to enjoin this sale, and for an account, &c. Answers were 
filed and replications thereto, and the court referred it to a jury to 
find: 
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1st. What was the amount due on the note March 1st 1863 ? 

2d. Whether Martin made a tender at that time ? 

3d. Whether, if made, it was kept good ? 

The jury found : 1st. Amount due on the note March 1st 1863, 
$2040. 2d. Tender made March 1st 1863, $2040. 3d. Tender 
not kept good. Subsequent to this finding by the jury, McGoon 
filed his cross-bill, praying a decree of foreclosure of the deed 
of trust, and a sale of the property to satisfy the amount due. 
Answer was filed to the cross-bill, setting up in substance the same 
facts relied upon in the bill as ground for relief. The court, on 
final hearing, dissolved the injunction and found there was due 
McGoon on the note $1311.25, for which foreclosure was decreed. 

The opinion of the court was delivered by 

Scholfield, C. J. — The principal grounds relied upon by appel- 
lants for reversing the decree are : 1st. That the tender made on the 
lstof March 1863, discharged the mortgage, although the tender may 
not have been kept good. 2d. That the tender was kept good, and 
there should, therefore, have been no decree of foreclosure. Kortright 
v. Cady, 21 N. Y. 343 ; Caruthers v. Humphreys, 12 Mich. 270, 
and Vanhusen v. Kanouse, 13 Id., cited by appellant's counsel, 
sustain them in their first position. It is, however, conceded in 
those cases that the common law doctrine was different, and that it 
required a tender at the time the debt is due, technically termed the 
" law day," to discharge the mortgage, or an actual payment of the 
amount. The doctrine of the common law was that default in payment 
at the time and place stipulated, forfeited absolutely the estate of the 
mortgagor ; the land was therefore taken away from him for ever : 
Coke Littleton 205 a. If, however, the mortgagor made a ten- 
der of the debt due at the stipulated time and place, and the mort- 
gagee refused to receive it, the mortgage was discharged: Coke 
Littleton 207 a. But a convenient time before sunset on the day 
of payment, was the last time given to make the tender : Coke 
Littleton 206 b. 

Courts of equity acting upon their general principles, in order 
to prevent injustice to the mortgagor, resulting from the common- 
law rule, interposed and established the doctrine that the mortgage 
was but a security for the debt ; that the mortgagee held the es- 
tate, although forfeited at law, as a trust ; and that " the mort- 
gagor had an equity of redemption which he might enforce against 
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the mortgagee, as he could any other trust, if he applied within a 
reasonable time to redeem, and offered a full payment of the debt 
and of all equitable charges : 5 Story's Eq. Jur. § 1013. 

It will be observed that it was the same rigid and technical com- 
mon-law rule which forfeited the estate of the mortgagor for non- 
payment of the debt at the stipulated time and place, and dis- 
charged the mortgage by a tender at the stipulated time and place, 
the literal enforcement of the terms of the contract without regard 
to circumstances. We fail to appreciate why a court of equity, 
while interposing its authority to mitigate the rigor of the common- 
law rule against the mortgagor, should at the same time extend 
and make more rigorous the rule against the mortgagee. We do 
not perceive how this can be said to be in pursuance of the natural 
principles of justice. If a tender is made but not accepted, and is 
kept good, it is plainly right that the mortgagee should have only 
the tender. The mortgagor has been deprived of the use of his 
money, and the mortgagee has had ample time to reflect upon his 
rights, and has been at liberty to have them, whenever he would, 
by the acceptance of the tender. But when the tender is not kept 
good, the mortgagor has the use of the money and the mortgagee, 
however ill advised he may have been at the time of tender, has no 
opportunity for revising and reconsidering his judgment, and there- 
after accepting the money tendered. 

Where the tender is made at the day, it is made at the time the 
parties, by their contract, agreed payment should be made, the 
mortgagee may then reasonably be presumed to have anticipated 
payment and to have prepared himself to state the account accu- 
rately. But a tender after that time may be on one day as well 
as on another, after the lapse of years as well as of days, and with- 
out any previous notice of the time. In very many cases after the 
lapse of a considerable time, where numerous payments have been 
made, and the parties through ignorance or carelessness have 
omitted to make entries, or to execute and preserve written receipts 
thereof; or where the mortgagee has been in possession of the 
mortgaged property, and is under obligations to account for rents 
and profits, after deducting taxes and necessary repairs, and the 
memory is uncertain and confused, it would be very difficult to 
determine at once whether the amount tendered is equal to the 
amount actually due. 

The first judgment on the question might be very inaccurate and 
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yet very honest, and it would not be until by reflection long after- 
wards, that the inaccuracy would be detected. When it is reflected 
that no serious hardship is imposed on a party making a tender 
by requiring him to keep it good, it would seem clearly unjust, 
under circumstances like those alluded to, to require a party to 
whom a tender is made, after the day of payment has passed, to 
elect at once to accept or reject it, at the peril of losing his secur- 
ity, if he misjudges as to his rights. An exceptional instance of 
injustice that would result from such a rule is found in facts dis- 
closed by this record. 

The debt here was due December 10th 1856, and had a tender then 
been made, it must have been in coin, and there is not the slightest 
grounds for supposing that it would have been rejected. The ten- 
der made March 1st 1863, was rejected because it was not in gold, 
but was in United States legal tender notes. At the December term 
1869, of the Supreme Court of the United States, in Hepburn v. 
Qriswold, 8 Wallace 603, a majority of the court sustained the 
position of McGoon in rejecting the tender, because it was not in 
gold, and had the present case been decided before that case was 
overruled, the decision must have been in favor of McGoon, on that 
ground : McQ-oon et al. v. Shirk, 54 111. 408. Or it would seem 
had the tender been made after the decision in that case, and before 
the decision in Knox v. Lee, 1 Wallace 457, overruling it, it must 
have been held the legal tender was insufficient for the cause as- 
signed by McGoon : Harris v. Jix et al., 56 N. Y. 421. It could 
hardly seem otherwise than harsh and unjust to discharge the mort- 
gage simply because McGoon judged with regard to the sufficiency 
of the tender, as did the Supreme Court of the United States in 
the first decision, and not as in its last. 

The policy of courts of equity is against forfeitures, and in this 
state to discharge the mortgage, would be in very many instances 
in effect to forfeit the debt. We think the preferable rule is, where 
the tender is made after the day the debt secured by the mortgage 
is due, to require that it shall be kept good in order that it may 
operate to discharge the mortgage. This is in harmony with May- 
wood v. Hunt, 5 Pickering 240 ; Smith v. Kelly, 27 Maine 237 ; 
Merritt v. Lambert, 7 Paige 344. 

It was Martin's duty when his tender was rejected, to have kept 
the money safely, and been ready to pay it when McGoon should 
consent to accept it : Stow v. Russell et al., 36 111. 33-34. The 
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finding of the jury on this question is, in our opinion, authorized 
by the evidence. Chancellor Martin, Jr., by whom the tender was 
made, says he deposited the money to his credit, in a bank, and en- 
dorsed and delivered the certificate thereof to his father, the mort- 
gagor. It appears $800 of this was drawn out April 4th 1863, and 
it is not shown that other money was kept ready to supply its place. 
Henry S. McGroon testifies that in May 1865, he called upon Crain, 
the administrator, for the money due on the note, and that then 
Crain told him he could not pay it, but it must be probated against 
the estate, and paid in its order with other claims. 

Crain, to some extent, contradicts him, but admits that he ad- 
vised him on the subject of probating the claim, and that he did not 
offer to then pay him or say anything about the tender. Without 
discussing the relative weight of the testimony of these witnesses, 
and without discrediting Crain, it is sufficient to say even his evi- 
dence alone is not sufficient to clearly establish that the tender was 
then kept good. Henry S. McGoon, he was informed, was the 
assignee of the note. He was also informed that his business then 
was to get the money due upon it. If it had all the time been 
ready for him, and was then ready for him, he should have so noti- 
fied him. The objections to the instructions to the jury are unim- 
portant. Their verdict was advisory only to the court, and since 
we are satisfied with the result, it is unimportant by what process 
it was reached. The decree is affirmed. 

In considering the operation of a tender therefore upon the " law day" 

tender care should be taken to distin- necessarily divested the mortgage, be- 

guish between the mortgage and the cause it fully satisfied the condition : 

mortgage debt. The mortgage is in- Coke Litt. 209 b ; Com. Dig. " Condi- 

stantly and finally discharged, but the tion," L. 4 ; Bac. Ab. " Tender," F. 

obligation of the debt is not impaired : 330 ; 4 Kent Com. *193 ; Shields v. 

Coke Litt. 209 a ; Bac. Ab. " Tender," Lozear, supra. 

F. 330. It is essential therefore both at But a tender upon a day subsequent 

law and in equity that a tender should was without effect, because the condition 

be kept good in order to stay interest was then discharged, and the estate ab- 

and save costs : Hume v. Peploh, 8 East solutely vested in the mortgagee by rea- 

168; Wolcott v. Van Santvoord, 1 7 John. son of the forfeiture. Under such cir- 

253 ; Gyles v. Hall, 2 P. Wms. 378; cumstances, the Statute of Frauds would 

Harmer v. Priestly, 16 Beav. 569 ; Co. not permit either tender or payment to 

lumbia Build. Ass. v. Crump et at., 42 divest an absolute estate, without the aid 

Md. 194 ; Shields v. Lozear, 34 K. J. of a legal conveyance : Maywood v. 

504. Hunt, 5 Pick. 240 : Currier v. Gale, 9 

At common law a mortgage was re- Allen 522. 

garded as an estate upon condition. A In equity, however, the mortgagor 
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could still be relieved from the conse- 
quences of the legal forfeiture. Upon 
payment of the debt the mortgagee was 
converted into a trustee for the mort- 
gagor, but a mere tender did not have 
this effect : Adams's Eq. *I15 ; Shields 
v. Lozear, supra. 

Thus in the case of Postlethwaiie v. 
Blythe, 2 Swan. *256, a bill was filed 
to compel payment, where estates in 
Jamaica had been conveyed to trustees, 
in trust, inter alia, to raise money for 
the payment of a debt due to the plain- 
tiff. By their answer, the defendants, 
the trustees, disputed the amount of the 
plaintiffs claim, and having paid into 
court a sum of 2661/. 2s. 3d., they 
moved before the Vice Chancellor, that 
upon payment into court of the further 
sum of 4034Z. 14s. 3d. (amounting with 
the former sum to 6695L 13s. 3d. , the 
utmost extent of the debt claimed), the 
plaintiff might release the estates. The 
Vice Chancellor made the order, on 
payment into court of an additional sum 
for securing the plaintiff's costs. But 
upon a subsequent motion the Chancellor 
(Eldon) discharged this order. " I 
take it," he said, ''to be contrary to 
the whole course of proceeding in this 
court, to compel a creditor to part with 
his security till he has received his 
money. Nothing but consent can au- 
thorize me to take the estate from the 
plaintiff before payment." Upon this 
principle therefore it was held that a 
tender would not discharge the lien of a 
solicitor, although the money had been 
paid into court : Richards v. Platel, Cr. 
& Phil. 79 ; s. c, 18 Eng. Ch. E. 79. 

At law, however, a tender seems to 
have been accorded a more extended 
operation in relation to liens than in 
equity. "It is a general rule of law," 
said Commissioner Dwight {Tiffany v. 
St. John, 65 N. Y. 318), "that where 
a person holds a lien upon property, a 
tender by the owner of the property of 
the amount of the lien will discharge it. 
* * * The principle governing the sub- 



ject is, that tender is equivalent to pay- 
ment as to all things which are inci- 
dental and accessorial to the debt." 

Neither does the rule seem to vary, 
whether the lien is created by the act 
of the parties : Coggs v. Bernard, 1 
Sm. Lead. Cas. *291 ; Anon., 2 Salk. 
522 ; Ratcliff v. Davies, Cro. Jac. 244 ; 
Com. Dig. " Mort." A ; Ball v. Stan- 
ley, 5 Yerg. (Tenn.) 199 ; Moynahan 
v. Moore, 9 Mich. 9 ; or through the 
operation of law : Six Carpenters' Case, 
8 Coke 146 a ; Hunter v. LeConte, 6 
Cow. 728 ; Tiffany v. St. John, supra. 
Nor does the rule seem to be otherwise 
although the stipulated day of payment 
has passed : Story on Bail. \ 346 ; 3 
Par. on Cont. , 5th ed. 274 ; Walter v. 
Smith, 5 B. & Aid. 439 ; Cortelyou v. 
Lansing, 2 Cain. Cas. in Error 200. 

In view of this conflict, it is natural 
that courts of law should be somewhat 
embarrassed when, under the influence 
of equitable doctrines, they come to 
deal with a mortgage as a security 
rather than an estate. It is manifest, 
upon principle at least, that if it be 
once conceded that payment will dis- 
charge the mortgage even after de- 
fault a tender cannot be denied this 
effect, upon the ground that the mort- 
gage interest still continues within the 
purview of the Statute of Frauds : Ed- 
wards v. Farmers' Fire and L'fe Ins. 
Co. 21 Wend. 467 ; McMillan v. Rich- 
ards, 9 Cal. 365-411. The real ques- 
tion would then seem to be whether 
legal or equitable principles shall pre- 
vail in dealing with what is now practi- 
cally regarded as a mere lien or pledge 
for the security of a debt. 

In Shields v. Lozear, supra, the more 
conservative position was taken that a 
tender after default would not discharge 
the lien of a mortgage. Said Depue, 
J., " When a court of law undertakes 
to deal with this equitable estate, it 
must do so upon principles of equity 
and keep in view the relief which 
would he afforded in equity and protect 
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the rights of the parties accordingly. 
The recognition of this equitable estate 
has been obtained in courts of law by 
the fiction of regarding the mortgagee 
after his debt is satisfied, as a trustee 
of the legal estate for the mortgagor. 
Until the debt is paid, the legal seizin 
of the mortgagee is not a mere formal 
title and no trust will be raised for the 
benefit of the mortgagor until the pur- 
pose for which the mortgage was made 
is answered." 

But after a long and earnest conflict, 
Jackson v. Crafts, 18 Johns. 110; Mer- 
ritt v. Lambert, 7 Paige 344 ; Edwards 
v. Farmers' Fire Ins. and Loan Co., 21 
Wend. 467 ; Farmers' Fire Ins. and 
Loan Co. v. Edwards, 26 Id. 541 ; Ar- 
not v. Post, 6 Hill 65 ; Post v. Arnot, 
2 Denio 344, the New York courts 
reached a contrary conclusion in the 
leading case of Kortrighl v. Cadi/, 21 
N. Y. 343. Said Comstock, C. J. : 
" The proposition that a tender of the 
money due on a mortgage, made at any 
time before a foreclosure, discharges the 
lien, is the logical result of premises 
which are admitted to be true. These 
are, that the mortgagor has the same 
right after as before a default to pay his 
debt, and so clear his estate from the 
encumbrance ; and that payment being 
actually made, the lien thereby becomes 
extinct. We have, then, only to apply 
an admitted principle in the law of ten- 
der, which is, that tender is equivalent 
to payment as to all things which are 
incidental and accessorial to the debt. 
The creditor, by refusing to accept, does 
not forfeit his right to the very thing 
tendered, but he does lose all collateral 
benefits or securities : 3 Johns. Cas. 
243 ; 12 Johns. 274 ; 6 Wend. 22 ; 6 
Cowen 728 ; Coggs v. Bernard, 2 Ld. 
Raym. 916. Thus, after the tender of 
a money debt, followed by payment into 
court, interest and costs cannot be recov- 
ered. The instantaneous effect is to dis- 
charge any collateral lien, as a pledge 
of goods or the right of distress. It is 
not denied that the same principle ap- 



plies to a mortgage, if the tender be 
made at the very time the money is due. 
If the creditor refuses, he justly loses 
his security. It is impossible to hold 
otherwise, although the tender be made 
afterwards, unless we also say that the 
mortgage, which was before a mere se- 
curity, becomes a freehold estate by rea- 
son of the default." And see Frost v. 
Yonkers Savings Bank, 70 N. Y. 553 ; 
Caruthers v. Humphrey, 12 Mich. 270; 
Van Husan v. Kanouse, 13 Id. 303; 
Moore v. Cord, 14 Wis. *213; Breiten- 
bach v. Turner, 18 Wis. *140. 

In California, however, the courts 
declined to follow the lead of the New 
York cases, although, it is conceded in 
that state, that a mortgage passes no es- 
tate in the land : McMillan v. Richards, 9 
Cal. 345. " The debtor," said Baldwin, 
J., in Pene v. Castro, 14 Cal. 519, " is as 
much in default for not paying when 
the debt is due as the creditor is in de- 
fault for not receiving the money after- 
ward when offered. It would be very 
harsh to hold that the debt is lost, the 
general effect of losing the security, by 
a mere refusal at a particular moment 
to receive it, that refusal induced, too, 
as it might be, by a variety of circum- 
stances morally excusing it, or at least, 
not greatly violative of any positive 
duty, and productive of little or no 
injury to any one." But, as was 
observed by Sawyer, J., in Hayes 
v. Joseph, 26 Cal. 535, 546 : " To con- 
tinue a mortgage on foot after a tender 
might tie up the mortgaged property and 
greatly embarrass the mortgagor in its 
full enjoyment, by preventing a sale or 
mortgage for other purposes, and thus 
great damage might result to him." 
See also Muhler v. Newbaur et al., 32 
Cal. 170; Ketchum v. Crippen, 37 Id. 223. 

The question, however, was finally 
set at rest in that state, and the reasoning 
of Pene v. Castro, supra, finally affirmed 
in the case of Htmmelmann v. Fitzpatrick, 
50 Cal. 650. It should be noticed, how- 
ever, that a tender in order to discharge 
a security should be of the full amount 
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due ; Graham v. Linden, 50 N. Y. 547 ; 
Bigelow v. Young, 30 Ga. 121, and that 
the unconditional acceptance by the 
creditor does not at least discharge the 
debt. " It is settled by many autho- 
rities," said Bennett, J. (Miller v. 
Holden, 18 Vt. 337), "that if a tender 
is clogged with any conditions, so that 
the taking of the money tendered would 
constitute an admission by the party 
that it is in full of his claim, he may for 
this cause reject the tender as being in- 
valid. * * * The reason is, that the party 
making the tender has not a right to in- 
sist upon the claimant's being concluded 
from claiming more than what was ten- 
dered, by force of any implied admission, 
growing out of the reception of the mon- 
ey, that the sum tendered was the amount 
due to him and that he received it in satis- 
faction of his claim :" Strong v. Harvey, 
3 Bing. 304 ; s. c, 11 Eng. Com. Law 
] 53 ; Jennings v. Major, 8 C. & P. 61 ; 
s. c, 34 Eng. Com. Law 610; Hast- 
ings v. Thorley, 8 C. & P. 573; 8. c, 
34 Eng. Com . Law 899 ; Wells v. Jtobb, 
9 Bush 32 ; Storey v. Krewson et al., 55 
Ind. 397 ; Wood v. Hitchcock, 20 Wend. 
48 ; 56 111. 453 ; 3 Phil, on Ev. 378. 

It was therefore held, in the New 
York cases, that an acceptance of a ten- 
der, when the sum was insufficient, 
would only discharge the mortgage lien 
pro tanto. " It is said," remarked 
Comstock, C. J., " that mortgagees 
will be put to great inconvenience, if, 
at any period, however distant from the 
time of maturity, they must know the 
amount of the debt and accept a tender 
on peril of losing their security. The 
force of this argument is not perceived. 
As a tender must be unqualified by 
any conditions, there can never be 
any good reason for not accepting the 
sum offered, whether it be offered when 
it is due or afterwards. By accepting 
the tender, the creditor loses nothing 
and incurs no hazard. If the sum be 
insufficient, the security remains. It is 
only by refusing, that anv inconvenience 
Vol. XXVII.— 24 



can possibly arise. But, whatever may 
be the consequences of refusal, the cre- 
ditor may partly charge them to his own 
folly :" Kortright v. Cody, supra. 

In Hayward v. Munger, 1 4 Iowa 516, 
however, it was doubted whether the 
creditor is not precluded from recover- 
ing, when he does not object to the 
amount at the time it is tendered. 
And see Graves v. McFarlane, 2 Cold. 
(Tenn.) 167. 

The strictness of the New York rule 
was therefore somewhat modified in its 
application at least, by Chkistiancy, 
J., in Potts v. Plaisted, 30 Mich. 149. 
"In view," he said "of the serious 
consequences to the holder of a mort- 
gage upon the refusal of a tender, con- 
sequences which may often amount to 
the absolute loss of the entire debt, and 
in view of the strong temptation which 
must exist to continue merely colorable 
or sham tenders, not intended in good 
faith, the evidence should be so full, 
clear and satisfactory, as to leave no 
reasonable doubt that the tender was so 
made, that the holder must have un- 
derstood it at the time to be a present, 
absolute and unconditional tender, in- 
tended to be in full payment and extin- 
guishment of the mortgage, and not 
dependent upon his first executing a re- 
ceipt or discharge, or any other contin- 
gency. And the holder must in every 
case have a reasonable opportunity to 
look over the mortgage and accompany- 
ing papers, to calculate and ascertain 
the amount due ; and if such papers are 
not present, he must be allowed a rea- 
sonable time to get them and make the 
calculation. He cannot be bound under 
the penalty or at the hazard of losing 
his entire debt, to carry at all times, in 
his head, the precise amount due on any 
particular day :" Proctor v. Robinson, 
35 Mich. 284-294 ; Frost v. Yonkers 
Savings Bank, supra ; Harris v. Jen, 55 
N. Y. 421. See for a further discussion 
of this subject, 2 Jones on Mortgages, 
\l 886 to I 903, both inclusive. 

J. P. B. 



